by the operator for determining whether the operator is in com-         [
pliance with the respirable-dust standard.  Since-the samples                        '.I

are taken by the operator, the operator has absolute control                           |

over the conditions in its mine at the time the samples are
taken.  MSHA does not cite the operator for a violation if one
of the five samples is greatly out of line with the respirable-
dust standard so long as the remaining four samples do not
raise the average milligrams of respirable dust above the allow-
able standard at any given time (Exhs. 16; 22; 29; 32? 37; 38).
Therefore, it is simply incorrect for USSM to argue that MSHA
considers only the peaks and ignores the valleys.  MSHA's aver-
aging process gives equal weight to both valleys and peaks in
determining whether the miners have been exposed to more milli-
grams, on.the average, than is permitted by the applicable
respirable-dust standard.

Finally, USSM's argument that its samples showed that the
002 Unit, on the average, was within compliance with the appli-
cable standard for more than a year is based on its own samples
and those samples were taken for only 5 days during each 2-
month period.  The fact that some of USSM's samples had a res-
pirable-dust content of more than 6 milligrams at a time when
USSM's section foremen knew that they were obtaining samples to
prove compliance with the allowable standard is a strong indica-
tion that the miners may be exposed to much greater concentra-
tions than 6 milligrams on days when USSM is not trying to ob-
tain samples to prove compliance with the respirable-dust stand-
ard applicable to its mines on those days.

The Violations Were Properly Designated as Significant and
Substantial

The discussion above has shown that MSHA's dust-sampling
program is being administered in a fair and valid manner and
that USSM has ample opportunity to take its samples under favor-
able conditions for bringing its mine into compliance with the
respirable-dust standard applicable to the various sections in
its mines.  I find that MSHA proved that the two violations of
section 70.101 alleged in Citation Nos. 9914583 and 9917507
occurred (Finding Nos. 14 and 17, supra) .

The remaining question to be decided ia whether MSHA proved
that the violations, in the words of section 104(d)(l) of the
Act, "* * * could significantly and substantially contribute to
the cause and effect of a coal or other mine safety or health
hazard" .  The Commission applied its National Gypsum definition
of the term "significant and substantial" in its recent deci-
sions in Mathies Coal Company, 6 FMSHRC 1 (1984), and in Consol-
idation Coal Company,- 6 FMSHRC 189 (1984).  The Commission
stated in footnote 4 of its Mathies decision and in footnote 8
of its Consolidation decision that it has pending before it a

1112A's respirable-
